


























II. COORDINATION OF BENEFITS PROVISION 

[n its review of the Trust, the Department has asserted that the plan's coordination of 

benefits ("COB") provision is not consistent with IDAPA 18.01.74 ("Rule 74"). The Trust has 

asserted that Rule 74 is not applicable to the Trust, and even if is applicable, its COB provision 

adequately complies with Rule 74. 

Subsection 02 of Rule 74 does not require the Trust to have a COB provision in its plan, 

but if the Trust chooses to put a COB provision in its plan, it must be "consistent with [Rule 

74)". '6 The Trust argues that there is nothing in Title 41 , Chapter 40, Idaho Code ("Chapter 

40"), that makes Rule 74 applicable to MEW A's in general and the Trust in particular. The 

"Authority" subsection of Rule 74 (subsection 000) states that the legal authority for Rule 74 is 

"Chapters 2, 21, 22 and 34" of Title 41. While it is true that Chapter 40 is not specifically 

identified as a chapter providing legal authority for Rule 74, either all or part of Chapters 2, 21 

and 22 are specifically made applicable to Chapter 40, including sections 41-2141 and 41-2216, 

Idaho Code, related to COB provisions. ' 7 Furthermore, Idaho Code § 41-2 11 provides broad 

autbority to the director to make rules to carry out the purposes of Title 4 1. Additionally, ERISA 

§ 514(b)(6) would permit a state to impose COB requirements on MEWAs, as many states have. 

The Department has apparently chosen to impose COB requirements only wben a plan chooses 

16 IDAPA 18.0 1.74.02 reads as fo llows: 

Scope. The purpose of this rule is to pennit, but not require, plans to include a 
coordi nation of benefits (COB) provision unless prohibited by federal law; establish a 

unifonn order of benefit detennination under which plans pay claims; provide authority 
for the orderly transfer of necessary information and funds between plans; reduce 
duplication of benefits by pennitting a reduction of the benefits to be paid by plans that, 
pursuant to these rules, do not pay their benefits first; reduce claims payment delays; and 
require that COB provisions be consistent with tbis ru le; and provide greater efficiency in 

the processing of claims when a person is covered under more than one (I) plan. 

" Idaho Code § 4\-4021. 
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to coordinate. Since the plan has chosen to coordinate, Rule 74 is appli cable. The remaining 

question is whether the Trust's COB provision is consistent with Rule 74. 

The Trust has claimed that the Department has failed to point out how the Trust's COB 

provision is inconsistent with Rule 74. Tt further claims that its COB provision is "patterned 

identically after the current NArC model COB rules ("Model Rules).,,18 However, in the 

exchange of letters between the Department and the Trust, the Department identifies two 

deficiencies - one related to coordination with Medicare, and other related to the definition of 

"plan." The issue related to coordination with Medicare was apparently resolved, leaving only 

the issue related to definiti on of"plan.,,19 

Neither the Model Rules nor Rule 74 permits coordination of benefi ts with certain plans, 

including school accident-type coverage, hospital indemnity coverage, long-term care indemnity 

policies, Medicare supplement poLi cies, or goverrunent plans that by law provide benefits that in 

excess of those any private insurance plan or other non-govemmental plan. WlliJe the Trust's 

COB provision is not required to be verbatim with Rule 74, a review of the Trust's COB 

provision reveals that it is clearly inconsistent with not only Rule 74 but also the Model Rule, 

because its definition of " plan" results in coordination, or the attempt to coordinate, with plans 

for wltich coordination is not permitted. For example, the Trust's definition of plan results in 

coordination with a "hospital indemnity benefit" - something not pernlltted by either Rule 74 or 

the Model Ru les. In another example, the Trust's definition of plan does not distinguish between 

medical coverage under an automobile policy which is subject to coordination, and other 

coverage in automobile policies which are not subject to coordination. In other examples, the 

18 Trust'S Brief in Support of its Position on the Issues in Controversy - Page 15. 

19 See Exhibit 3, p. 28 (Item 7). 
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language used is either directly in conflict with Rule 74 and the Model Rules, or so vague as to, 

at a minimum, be susceptible to misinterpretation as to whether certain plans, not subject to 

coordination, are nevertheless included, such as paragraph 6, related to governmental plans. The 

Trust's COB provision is clearly not consistent with Rule 74, and it is vague and ambiguous. As 

a result, IT IS HEREBY ORDERED that the Department' s detennination finding the Trust' s 

COB provisions defi cient be UPHELD AND AFFIRMED. 

DATED this Zo day of December, 20 I O. 

~~V&~f 
Hearing Officer 
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IMPORTANT NOTICE CONCERNING PRELIMINARY ORDERS 
(Idaho Rules of Administrative Procedure 04.11.01. 730.02) 

a. This is a preliminary order of the hearing officer. It can and will become final 
without further action of the agency unless any party petitions for reconsideration before the 
hearing officer issuing it or appeals to the hearing officer's superiors in the agency. Any party 
may file a motion for reconsideration of this preliminary order with the hearing officer issuing 
the order within fonrteen (14) days of the service date of this order. The hearing officer issuing 
this order will dispose of the petition for reconsideration within twenty-one (21) days of its 
receipt, or the petition wi ll be considered denied by operation of law. See Section 67-5243(3), 
Idaho Code. (7 -1-93) 

b. Within fourteen (14) days after (a) the service date of this preliminary order, (b) 
the service date of the denial of a petition for reconsideration from this preliminary order, or (c) 
the fai lure within twenty-one (21) days to grant or deny a petition for reconsideration from this 
preliminary order, any party may in writing appeal or take exceptions to any part of the 
preliminary order and file briefs in support of the party's position on any issue in tbe proceeding 
to the agency head (or designee of the agency bead). Otherwise, this preliminary order will 
become a final order of the agency. (7-1-93) 

c. If any party appeals or takes exceptions to this preliminary order, opposing parties 
shall bave twenty-one (21) days to respond to any party's appeal within tbe agency. Written 
briefs in support of or taking exceptions to tbe prel iminary order sball be filed witb the agency 
head (or designee). Tbe agency head (or designee) may review the preliminary order on its own 
m~oo . U-I~3) 

d. If the agency head (or designee) grants a petition to review the preliminary order, 
the agency bead (or designee) shall allow all parties an opportunity to file briefs in support of or 
taking exceptions to the preliminary order and may schedule oral argument in the matter before 
issuing a final order. The agency head (or designee) will issue a final order within fifty-six (56) 
days of receipt of the written briefs or oral argument, whichever is later, unless waived by the 
parties or for good cause shown. The agency head (or designee) may remand the matter for 
further evidentiary bearings if further factual development of the record is necessary before 
issuing a final order. (7-1-93) 

e. Pursuant to Sections 67-5270 and 67-5272, Idaho Code, if this preliminary order 
becomes final, any party aggrieved by the final order or orders previously issued in this case may 
appeal the final order and all previously issued orders in this case to di strict conrt by filing a 
petition in the district court of tbe county in which: (7-1-93) 

i. A hearing was held, (7-1-93) 

11. The final agency action was taken, (7-1-93) 

Ill. The party seeking review of the order resides, or operates its principal place of 
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business in Idaho, or (7 -1-97) 

IV. 

located. 
The real property or personal property that was the subject of the agency action is 

(7-1-93) 

f. This appeal must be filed within twenty-eight (28) days of this preliminary order 
becoming final. See Section 67-5273, Idaho Code. The fil ing of an appeal to district court does 
not itself stay the effectiveness or enforcement of the order under appeal. (7-1-93) 

[End of Notice) 
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CERTIFICATE OF SERVICE 
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